
























































Wew YORK SUPREME COURT, 
COUNTY OF WEETCHESTER. 


eo es eee en ne a A OO ER, 


Now York Phenograrh Company, 
Plaintiff, 


~against~ 


Singol-Cooper Company, 
Defendant. 


STATE OF NEW YORK, ) 
2 88s 
COUNTY OF New YORK, ) 


PRANK L. DYER, being duly sworn, deposes and 
says: 

That he' resides in Montclair, New Jersey, and 
“4a the President of the National Phonograph Company and 
alee general counsel to said Company and to Thomas A, 
Edison, the Edinon Phonograph Company and the Fdipon 
Phonograph Worka, Thst as such President and Gencral 
Counsel he had sole end complete charge of the matter 
of negotiating and conoluding the recent settlement of alb 
the difforencen,litigated ond unlitigated, exinating 
between the said Thomas A “dison, Kdison Phonegraph Com 
pany, “dison Phonogranh Yorks and National Phonograph 
Company and the various individuale allicd with then, 
on the one part, and the New York Phonograph Company, 
James T. Andem, individually, Jameea TL. Andem for and on 
vehalf of the Kansus Phonograph Company, Onio Phonograp. 


Company, State Phonograph Company of Tllinois, Kentucky 






































Phonograph Company,Misseuri Phonograph Company, Winne= 
seta Phonegraph Company, Wisconsin Phonograph Company and 
New England Phonograph Company (hereinafter referred to 

as the “local companics*), and various individuale, on 
the other part. 

That each of the above-mentioned local companies 
had acquired an ‘alleged exclusive franchine for the sale 
ef Edison phonographs and supplies for ite reapective 
State similar to the contract owned by the New York Pho= 
nograph Company. 

That in the years 1900 and 190) James Lt. Andem 
had entered into a oentract with the New York Phonograph 
Compnay and also with each of the sbove-mentioned local 
oompanivs, whereby the said Andem was given the exclusive 
right to pros¢ecute, compromise and settle any and all 
suits, claims and demands of the said New York Thonograph 
Company and said local companies against Thoman A, Kdison, 
the Edison Phonograph Company, the Hdisen Phonograph Works 
and the National Phonograph Company and others and to ad= 
just the game by such compromise or settlement as the said 
Andom, noting under the advice of counsel, might deem ade 
vantageous. The said Andem hed agreed to pay all the costs 
and expenses incident to the prosecution of such Litiga= 
tion, and was to receive and retain ag hia full componsa~ 
tion therefor a sum equal to sixty peor cant, of any and 
all monoys he might receive or collect from any and all 
of eaid parties by reason of the prosecution, settlement 
and adjustment of the rights, claims and demands of each 


of the lecal cempanics aforesaid (except the Kentucky 
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Phonograph Company, which agreed to give him forty per 
cent, and the Ohio Phonograph Company, which, deponent 
is informed, the said Andes owned outright and he would 
therefore doubtlessreceive the whole of any recovery. it 
might make. That octing under these contracts the said 
Andem had brought a separate suit in the United States 
Cireult Court for tho District of New Jersey in behalf 


of each of the foregoing local companies, all of which 


suits were pending at the time of the settlument of the 


negotiations hereinafter referred to, but have eince been 
discontinued purauant to the settlement agreonents, 
They were as follows: 

1. Ohio Phonograph Company and the Edison 
Phonograph Company (ef Ohio), their 
successors and agsigna, 

-ve° 
Thomas A, Edison, Fdison Phonograph Company, 
Edison Phonograph Werks and Bational 
Phonograph Company. 
Wisconsin Phonograph Company 

-vs- 


Same Defendants, 


VYAcsouri Phonograph Company 
-ve- 


Same Defendants, 


Now Bnygland Phonograph Company 
-va- 


Same Dofendants. 
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State Phonograph Company of Illinois 
-vs- 


Sane befendants, 


Vinnesota Phonograph Company 
ovs- 


Bame Defendantr, 


Kentucky Phonograph Company 
-v8- 


Same Defendants. 


Kansas Phonograph Company 
“vs- 
Same Defendants. 


That, in addition to the foregoing, there were 


ponding in the United States Cireuit Court, for the 


Southern Distriot of New York, the followiny suits: 


10, 


11, 


12, 


New York Phonograph Company, complainant, 
-r2- 

Thomas A. Xdison, Maison Phonogruph Company, 

Mdison Phonograrh “orks and wational 

Phonograph Company, defendants, 


New York Phonograph Company, Complainant, 
“vs 
John & Jonva, Defendant. 
(Thie suit had been eriginally brought in the 
Supreme mourt for Westchester County and vas 
removed by the defendant to the Federal 
Court). 


John %& Helm, Complainant, 

ov¥o~ 
New York Phonograph Company, impleaded with 
amerioan Grephophone company et al., Defendants. 


New England Phonograph Company, Complainant, 
-vs- 

James I. Andem, Elisha Camp and Louis Nicks, 
Defendants. 
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And there were also pending in the Supreme Court 
of the State of New York, for the County of New York, 
the following stits: 
13 Wational Phonograph Company, Plaintiff, 
“va- 

Now York Phonograph Company, impleaded 

with Henry Durant Cheever, Mxcoutor, eto, 

Defendanta, 

(This suit involved the question of the 

right to the owmership of some 1017 

shares of the capital stock of the Now York 

Phonograph Company). 

14, William Pelzer, Plaintiff, 
-ve- 

James tT, Andem, Defendant, 

15, New England Phonograph Company, Plaintiff, 
-vs~ 

Brayton Ives ot al,, Wefendante, 

And thero was pending im the Supreme Court fer 
¥ings County an antion antitled: 

16 Yenuel % Evans, Plaintiff, 
-vs~ 

Now York Phonograph Company, Defendant, 

That in addii¢ion to the foregoing uults, there 
were pending the so-called iiyman suits, wiich aggregated 
about 400 in number, and wll of which were brought in the 
Supreme Court for Wontchester County by the Now York 

Phonograph Company, plaintirf, against various jobbers 

and dealers in Hiison phonographs and svpplivs in the State 
of New York, defendants, The same printed ferm of com 
plaint wan used in all 400 suits and vas almost a verba- 
tim copy of the complaint prepared and used by Mr. Camp ahd. 
Mr. Hioks in the federal suit brought by the Rew York 
Phonograph Company against the National Phonograph COREREY 
implesded with others, in the Southern District ef New 


York. The same printed form of answer wan interposed 


in almost all of the Tymarn suits. 








The suit brought in the United States Circuit 
Court, for the Southern District of New York by the New 
Yorke Phonograph Company, complainunt, againet Thomaa A, 
Hdison, Faison Phonograph Company, Edison Phonograph 
Works and National Phonograph dempany, defendants had beck 
most bitterly contested by the defendanta from the day 
it begun, --4.6., April 1%, 1901,--down to the date of the 
settlement. The voluminous record that was made hag, been 
detailed in other affidavits submitted on thia motion, 
Flisha “i Camp was solicitor uf vecerd for the oomplain= 
ant in the litigation, und Leuls ficks was counsel for 


complainant. Kobinson, Biidle & Ward (which firm ree 


cently changed its name to Kobinson, Biddle & Benedict) 


acted throurheut the Litigation as eclicitorse for the 
defendants. 

Tn tuis eonncotiun duponent dawms it only fair 
to any that througheut the greator part of the litigation 
tne ecmplainant'> case was conducted prauctivally single- 
handed by its counsel, Louis ‘ficks, and to him, more than 
to any one else, is due the credit of achieving the vio- 
tory for the complainant which finally resulted in the 
settlement of wll the pending Litigations above mentioned. 
Neponent in informed and verily belicves that the said 
Wicks had had a disagreencnt with the complainant shortly 
before the settlement was effcated, and in order that the 
said Hicks mizht not in any way attempt to interfere with 
the carrying cut of ths settlement, the defendsints agreed 

with the maid Hicks separately and apart, to pay to him, 


and did pay to him, in addition to the #425,000 pata to 
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the Wow York Phonograph Company and Janes %, Anda ahove- 
mentioned,the sum of $40,000, 

After over four yoars of labortous nork, Mr, 
Wickes obteined in behalf of the comclainant in the labt- 
wentioned euit, on the und day of Yay, 1905, an interloou= 
tory decree awarding an injunction agsinat the defendant 
Wational Phonegragh Company, and direeting an cecounting 
of the profitm made by it by reason of its wrongful 
invasion ef cou-loinant"s rignite. the defendanta 
aopsaled from thie deores to the United Gtates Cirdult 
Gourt of Acprals for the Secenl Slrduit, and gave a 
bond te stay She Loscanoe of an injunction pending apreal. 
Thoreafter the decree annealed from was in all reupeots 
affirmed on the opinions of Hazel, Jz, in the Court below, 
and om March 26, 1906, « writ of injunction #asued out 
of the Clerk's Offine of the United States Ciroutt Court 
for the Southern Dintriot of New York, pursuant te the 
aforesaid denroe of Yay 2, 1905, as affirmed. 
The complainant had subaitied a proposed decree to Madge 
Yanel, broadly enjoining the defendant National Phonograph 
Comyany frem selling, ote,, phonographa and supplies 
therefor within tha tate of New Yerk, and tho defendantn 
had subettted a preposed decree enjuining tne defendants 
from selling, ote., phonographs and supplies therefor 
within the State of New York in violation of the rights 
of the complainant under esrtuin ¢gontruota aa extended 
bearing date Ootober 12, Loss, between the North Amextoan 
Phonograph Company nat the Metropolitan Phonograoh Company, 
ond alse between Thomas A. idison, the Kdison Phonograph 











Pho ra) omp An, id Jesse H. Lipy tt a gontras 


bearing date the 6th day of Nebruary, 1689, between the 


North American Phonograph Company und John P. yaines, 
va 













euring date 





and a contract 893, batwoe: 


ainant and the North American Phonograph Com 






Judge Hazel choge and signed the form proposed by defand- 





ant. 
After the issuance of the ifjunction as afore- 





said, the National Phonograph Company, at an expense of 
thousands cf dollars, vliminuted from ite manufacture of 
phonographs, such patents as it was advised the complain- 
ant's controet rights attached to and ag to which patonts 
the Yationsi Phonograph Company had been enjoincd as 
aforesaid, and went on manufacturing phenographs and 
selling them f.0.b. cars at Orange, New Jorzey, under the 
beliof thet it was not in any way disobeying the afore- 
said injunction. 
To the curprise of deponent, complainant did not 
prececd with the accounting whieh had bom awarded to it 
24 and which covered the entire business of the Yutional 
Vhonograph Company in ew York State for a period of many 
yearn, and which, thorefore, might result in a big judg= 


ment. Deponent rae subsequently informed that the 






reason comelainant did not proceed with sald accounting 





was due to the fact that there had been a disagreement 





between the complainant und its solicitor of record, rianh 





XK. Camp. Proceedings were subsequently had in the United 







States Cireuit Court, for the Southern District of Now 
York, whereby the said Camp wars finally removed from tha 


ease an nolicitor of record, and Messra, Tomlinson, 
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Tompkins & Tomlinson were substituted in hie steud, 
Mr, liicks continued to act as counsel. 

In the month of June, 1906, some months prievr 
to Mr, Camp's ramoval from the suit, the New York Phono- 
graph Company, through Mr, Samuel ¥, Hyman as attorney, 
began to bring the suits hereinbefore referred to in the 
Supreme Court for Westchester County sgainst the various 
jobbers ang dealerg in sdinen phonographs and supplics 
in the State cf Wow York, which suits, at the time of 
the settlement, amounted in number to about 400, 

Only one or these cases wae tricd,--nuncly, New York 
Fhonograph Company against Sulomona Davega, This case 
came on before Mr, Justice Keogh at Special Term, and 
reguited in an interlocutery judgment in favor of the 
plaintiff and against the defendant, directing that an 
injunction fosue, and awarding an accounting as to the 
profits, Prom this interlocutory judgment the defendant 
Oppealed to the Appellate Division for the “eeond Pepart~ 
ment, and the interlocutory judgaent appealed from wag 
unanimously reveveed, Mr. Justine Miller writin; the 
opinion and deoiding,among ether things, that 

"the conclusion seas inevitable that whatever 

righty the plaintiff? hus as againot the defendant 

or his veudor are putent, not contract rights, 

If vo, any sult to enforce those rights arives under 

the patent laws of the United &taten, und the 

Courts of thin State cannot take jurigdiction 

of it.” 

Prom this Judgment. ef reversal the pluintirfc 


has appealed as a matier of right te the Court of Appsala, 


which appeal is new penuing and ig Neo, 699 on the preacny 


ealeniar of that Court, 
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While the aforesaid ap;¢al wap pending in 
the Appellate Division, the New Yerk Phonograph Company, 
through ite solicitors, Tomlinson, Tompking & Tomlinson, 
and ite counsel, Louis wicks, made a motion in the 
federal suit to punish the National Phoncgraph Company for 
contempt of the injunction issued therein on March 25, 
1906, Thin motion come on before Vr. Justice Hasel, who 
had decided the case originally, and he found the dofend- 
ant in contempt of the said injunction, in that it nad, 
aftor asrvice and notice of said injunction, sold and used, 
and gauned to be nold ani used, and made, sold and licens- 
od for use, phonographs and phonograph supplies within the 
State of Hew York containing, or made sooording to, the 
inventions and improvements made by Thomas A, Ydison dure 
ing the period prior to Yebruary 18, 1896, of the follow 
ing named patents, to wit: 

Mo, 464,552, dutad Octoher 12, 1689, 

* 430,274 and 430,278, datod June 17, 1390. 
414,760, dated November 12, 188% 
448,780, dated March 24, 1891, 
465,972, dated December 19, 1891, 
444,583 and 484,584, dated Octoder 15, 1492, 
499,879, dated June 20, 1893, 


513,097, dated January 73, 1494, 
713,209, dated November 11, 1902, 


For this contempt he fined the defendant Wation= 
al Phonograph Company $2500, $15,00. thereof to be payable 
te the complainant, New York Phonograph Company, and the 
balance to the United States, A decree was entered 
aco rdingly on April 4, 1908 Yrom thia deeres the de- 


fendunt National Phonograph Company sued out a writ of 


error to the United States Cirevit Court of Appeula, 
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claiming, among other things, that the contempt decres 
wos erronocus, in that defendant had the right to use all 
the patents mentioned, by rcason of the expiration of 
shorter term foreign patents, While this writ of error 
was pending, the Appellate Division rendered its de- 
cision in the Daveza case, as above outlined. 
The writ of error was argued in the United States 

Cirouit Court of Appeals in the early part of 1909, and 
on March 16, 1909, the Court rendered its deoiston af- 
firming the judgment of contempt appealed from, but de- 
clining to adopt Judge Hazel's reascning. Judge Hazel 
had said that the National Phonograph Company one not 
gell phonographs that embodied the certain patents above= 


mentioned in their manufacture, whereas the Cireuit Court 


of Appeals, Judge Noyes writing the opinion, said, in e pig 


tum, that the injunction should be so construed as to 
enjoin the National Phonograph Company from selling any 
phonograpis or supplies. 

The defendant first gave notice that it would 
apply to the United States Supreme Court for a wkit of 
certiorari to review the decision of the United States 
Circuit Court of Avpeals, and forthwith made a motion to 
stay the issuance of the mandate in the latter court 
pending the determination of the United States Supreme 
Court on such application. Shortly thereafter the de= 
fendant withdrew this notice and filed its brivf in the 
United States Circuit Court of Appeals for a rehearing 


of the cage, on the ground that the Court had erred in 







































its interpretation of Judge Hazel's decree, and had further 
erred in proceeding ag though it were sitting as a court of 
equity in review of s decres, instead of ap a court of law 
in review of a judgment ot law in a criminal case under 
writ of error, and had further erred in giving any such 
vroad interpretation to the injunction; becuuse the effect 
of it would be that the wattional Phonograph Company would 
not have heen heard and would nave hod ne opportunity of 
heing heard upon such question, since the question cove 
ered by the Court's dictum was not raised in the ase 
signments cf error and was not argued by the plaintifr 

in error, 

Prior to the decinion of Judge Noyes, Mr. iicks 
had apvrosohed Mr, Buckingham, one of the counsel for 


tho defendant, in an effort to effeet a eettlauent of the 





litigation, Wegetiations wore had vy this aeponent, 

Mr, Buckinghom, Mr.“icks ant counsel for the New York 
Phonograph Company relating to the settlement, ond final< 
}y Ur. Wicks reported that the New York Phonograph Company 
and Mr, Andem, individually, and representing the outside 
local companies, would ascent $180,000 in full settlement 
of all their rights, exelusive of whatever sights Mr, Hyman 
might have in hia cases, ani asked 1f deponent would pay 
that amount, Deponent reserved his deeirzion a few days, 
and told “r. Mieke to begin the preperation of papers based 
on that prepesition, Yr, ieka thereupon prepared an 


Glaberats set of papers ombodyine the prepesed settlement 





for (180,006, and submitted then te depenent for his ex- 


amination and aoproval, At tnie point Mr. Buckingham 


suggested to Mr. Tomlinson that they sould go Jointly to | 








1s 





the United States Ciroult Court of Appeale and inform the 
Court of the pending settlement, ant ask it to delay the 
ponatble handin: down or its opinion on the writ of 

error upon the judgment of contempt for 5 reasonable tine 
FY | in order that counsel wight get the papera ready und com- 


j | plete the settlement, Mreiomlinsen, deponent is informed, 





38, however, declined to Join in such a request to the court, 
unless he had a definite assurance that the defendant had 
agread to accept the offor of $160,900 aforesaid 

| Deponent hap been informed that Mr. Buckingham atated to 
ur. Tomlinson that ae felt assured that the settlement 
would go through, but taut he cowl not aay ao poeitively 
without further ocmmunioation with his olient, whereupon 


Ux. Tomlinson refused to join in the abeve request unless 





puid proposition should be firat acocptod, 


At this stage of the negotiations the said 


( 


Bunkinghan, whe wan serivusly and dangerounly 111, was 
compelled to give up all business matters, und practioally 
39 frum that moment nas deen unable te take ony part chat= 


ever in the negotiationo er settlement resulting there- 


from, and before anything further could be dons by those 
wae togk his places, the Cirouit Court of Appeals handed 
down ita decision uffirming the judgment of contempt. 

Ae ncon ae this deolsion wan renderci, the 
complainant and Yr. Andem deolined te go any further with 
tnetr offer to take §209,000, and all negotiationa for 
that settlement were off. 

A fow duys later, however, the complainant's 


40 relileitomcame baok and raised their demand to $750,000. 





Negotiations were again had by dspenent with the solicitors 
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ae the New York Phonograph Company, and on March 27, 1909 
they submitted to deponent, in behalf of the New York 
Phonograph Company and James L. Andem, individually, and 
acting for the other local companies, an offer to accept 
$425,000 in full settlement of the claims of said Andem 
and of all eaid local companies, except the claims aris- 
ing out of the causes of action for which the Hyman suits 
had been brought against the jobbers and dealers. Depon- 
ent thereupon consulted his counsel Judge Hatch, Mr. 
Church and Mr, Clarke, as to the advisability of accept- 
ing this offer, and was advised by them that it would be 
unwise to pay out such a large sum of money, unless a 
full and complete settlement of all the litigations could 
be obtained thereby. Deponent had been informed by the 
solicitors for complainant that all the parties in in- 
terest were willing to settle for the round sum above 
mentioned, except Mr. Hyman, who, as deponent was inform- 
ed, had stated to Mr. Tomlinson that he would not take 
less than $100,000 for his interest. Deponent deemed 
this demand extravagant, and absolutely refused to pay 
any such sum to Mr. Hyman. Deponent further declined 
the offer above mentioned and made a counter proposition 
that he would pay the $425,000 if, and only if, every 
claim, including the Hyman causes of action should be 
released by the parties. This counter proposition 
was made by deponent after consulting his counsel as to 
whether Mr. Hyman had a legal right to prevent the set- 
tlement, in spite of the fact that his ow client. was 
willing to make it, and being advised by both Judge Hatch 
and Mr, Clarke that deponent hed the legal right to make 
a settlement. in good faith, with the New York Phonograph 


Company and Mr. Anden, individually, and representing 
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the other local companics, with or without Mr. Hyman's 
consent; but that before making the settlement some one 
should be sent to Wr. ifyman and inform him ef the fact 
that a settlement waa about to take place and endeavoring 
to get him to join in 1t by paying to him a reasonable 
sum, James Te Andem and the New York Phonograph Company 
and its nolioitera had prigr to this time represented and 
warranted to deponent and all the interests represented vy 
him that the said Samue] PF. Wyman had cemmenced all of 
said suits then pending in the Supreme Court for West~ 
ehsater County and in the Court of Appoala for the State 
of New York under ao contract with the New York Phonograph 
Company contained in wo letter dated April 19, 1906, from 
Janes t, Andem, General Manager of said New York Phonograph 
Company to Gasucl % tfyman, a copy of which has been 
annexed te the petitioner's motion papers herein, and they 
had further represented and warranted to deponent and tnd 
interests represented by him that the said letter was | 
only aithority or agreement under which said Samuel Y 
Hyman had commenced and prosecuted sald suits, and was 
the only authority or agreement which the said Sazsuel 
Hyman had ever had to briny or prosecute guid suits, 

and was tho only contruct or obligation which the New 
York Phonograph Company had ever entered into with the 
suid Sesuel F. Hyman or with any one in his behalf for the 
institution or prosecution of or in any way conovrning 
said suite, and that the suid Samuel ¥. Hyman had always 
aoted and was then acting -ursuant to the said Letter, und 
that the said Samucl PF. Hyman had paid, or caussdto be 


paid, all the expenses of said suits, and that the New York 























Av 


48 


49 





| 
| 
| 


16 


Phonograph Company had paid no material part, if any, of 
euch expenses, nor had the said Samuel * Hyman, at any 
time since the date of the sald letter, rendered any bill 
to said New York Phonograpn Company or to any of its 
officers, directors or agents on account of any pro- 
fessional services or any expenses whatsoever arising from 
or in connection with the institution, existence or 
progegution of said suits. 

That deponent, prior to the settlement, had no 
notice whatever of lr, ‘fyman's alleged contract relating 
to the exclusive right to the amusement features of the 
@disen phonograyvh in New York State, 

That when deponent submitted a copy of the 
aforegaid letter to ur, siyman dated April 19, 1906, to 
his counsel Judge tiatch und Nr, Clarke, they both stated 
to Him that if that was the only agreement or authority 
under which Mr. fyman had instituted and was prosgouting 
his suite, then, in their judguent, such contruct was 
champertous, und that Mr, Hywun was therefure not entitled 
to any recovery; but that neverthcless they thought it 
advisable tc offer ty pay to Me. iyman a talr aum for hia 
interest, regardless of the champertcus feature of his 
contract, 

The question then eruve as to what was 4 fair eum 


for his interest. Deponent hed been informed by complains 





ant's solicitors and by his own counsel above-mentioned, 
and believed, ‘hat the gaid Yyman had never taken any part 


direotly or indirectly, ctther ag attorney of record or 


as counsel, in any of the Pederal suits, but had appeared 

















solely for the How York Phonograph Company in the suits 
brought by him in the Supreme Court for VYentchester County 
sapiens varioug jobbers and deulers in Edison phonographs 
and nvopliog in tae State of New York, In fact deponent 
and all of nis counsel who have beon assoolated with him 
since the institution or the suits againgt the jobbers 
and d@alers have always referred to wich suits as “the 
Myman anite", 

As has been hereiubefore suowm,the first of 
Wr, “Mympan's suite was brought in June, 1906, Yor five 
yearn prior thereto the Rew York Phoucgraph Company had 
yaon litigating in itss main suit in the United States 
Circuit Court for tue Southern District of Hew York 
and alse in many cther juriudictions, all of whieh litiga- 
tion waa bitterly fought ane contested, even down to the 
date of the asttlenent und way all covered by and terminate 
ed with snid settlecent; and in none of this litigation 
aid Ur. Hyman play any prt whatever, He has tried 
aniy one of the suite that he did bring,-enamely, Hew 
York Phonograph Company va. Solomon BR. Davega, which 
triul resulted, ag above set forth, in an interlecutory 
judgment direoting that an injunction tosue aguinst the 
defendant and awardinz the plaintiff an acoounting, which 
Iudguent on &apyeal wua unanimously vevarsed py the 


Appellate Jivision, on the ground, wsong otheru, that tne 


State Courts nad ne jurisdiction because patent:. sane: 


were invelved and wers sclely within thy cognizance of th 


Pederal Courts, 
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Yeponent was also advised by his said counsel 
that Mr, Hyman had appealed as a matter of right to the 
Court of Appeal from the order of the Appellate Division 
unanimously revorsing the interlooutory judgment entered 
after the trial before Mr. Justice Keogh, and that the 
Court of Appeals was without jurisdiction to hear such an 
appeal, and inaomuch as the complaints in all the suita 
brought by Mr. Hyman were identical in every raspeot ex- 
cept as to the name of the defendant, and the answers 
interposed were in all respects identical except as to 
the nome ef the defendant, and, in a few cases as to 


apeoial additional defenses pleaded, depenent was advised 





by his counsel and concluded that all of the suits brought 
by Mr, Hyman must be dismiused on the strength of the 
Appellate Division's decision in the Davega case, 
Such was the situation when the settlement, ne~ 
gotdations were brought on and carried out. Deponent had 
never regarded the Hyman suits aa dangerous in themselvpa, 
and especially was thie true after the announéement of 
the decision of the Apyellate Division in the Davega cage 
adopting the contention wuich the defendamt had always 
strenuously urged,--viz,, that the State Courte had no 
jurisdiction of the cause of action because patent queg~ 
tions were involved which were solely cognizable by the 
Federal Courts, 
After careful consideration and consultations 
with counsel and the partics in interest, depenent con- 
cluded that he would not pay more than §<0,000 in full 


settlement of all the cases wherein Kr. Hyman was attorney 














19 
of record, wnioh amount he believed to be eminently just 
and fair to ¥r,Ryvan. In making thio etatement deponent 
does not desire or mean to belittle the werk or the sere 
wises of “r.Nyman in the slightest degree, On the con~ 


trary, deponent haa bean informed by his counsel, and 











delioves, that Wr, Nyman has always shown great activity 
and industry in the prosecution of his suits, but when 
the question arines as to the value of the work of the 
respeotive attorneys in this Leng litigation, deponent 


oonfidently states that Mr,Touin Hioks dexerves by far thp 





largeat avcunt of cradit for the complainunt's sucoses, 
not only beaauce he did nearly all of the original work, 
put also beouune of the able way in which he eonducted it 
Litigation orer a period of seven or sight years and 
finally obtained, in apite or the opposition of uany 
distinguished counsel, an injunction ani decree for an 


accounting in the Federal case, Inasmuch as this account: 





ing would neve applied te a period of many years ond to 
ths wholo tusiness done py the National Phonograph Compan 
in the State of Now York during such period, the danger 
of the pozsible judgment therein, if no settlement had 
pom effeoted, would huve been “ar greater than any other 
possible item cf damage present: in the Litigation, 
Neponent had also bem advised by nin auid 
oounsel that in their cpinion the fifty per cent. contin= 


gencey compensation mentioned in Mr. Hyman'ts contraot, if! 





properly conetrusd, shovld be limited te the tetal amdunt! 











of money celleeted ty suit, comproming or otherwise from 


the cases brought and the actiens or proceedings prosecu 


vy Mr. Nyman against such parties us the New York Phano- 
graph Company may have designated, pursuant to the pro= 
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visions contained in the ssid ecentract, 

With all the foregain: fucts in mind and on the 
vasia that 2150,000 was going to ba yald for all ths Yaw 
York Phonograph Gomyany's rights, deponont cuncluded that 


the payment of $20,000 for the so-called Nyman suite was 





more than fair to Vrs Tymote Meoonent therevpon sent one 
of his asvectate counsel, Mr. “elville Chureh, to Mr. Nysan, 
with inetructions to informa him of the then pending ne- 
gotiations, of which, deponmt underatood, Yr. iyman had 
already hat notice, and that deponent offersd to pay fox 
the Yyman oapos §29,900, onsehalf thereof to Vr. ‘yuan upon 
hin shewing @ contract entitliog him te fifty per cent. 
thereof; that Mr. church nosordingly offered Mr, Hyman 
$10,000, and mbsequently, on deine informed that iar, 
Myman's oxpenses to date wet amounted to $15,000, auked 


tition te hla 





Mer. ilyman 4f he would accent 920,000 in a 
disburcenents, or the sum of 125,000, which Ix, Hyman, 

ag deponent ie informed and bulleves, refused bo wonept. 

Wawt tock place at the cunferenoe between Vr, Churoh and 

ix, iiyman (at wateh conferense Monets, Dvi¢nt Magdonsld and 


progant) will more pariioularly 





Joseph BMetoy were aly 
appoar from the affidavit of Welvilie Chursh, verified 
April %, 1909, and ths corroborative effidavits of Dwight 


Magdonald and Youapn ¥ Yetoy, verified April 27, 190%, 





all of which are subsiited herewith and made « 
hereof. 

In negotiuting tho settlement above mentioned, 
deponent throughout felt that so many versons were intore 


cated in a centingent way or otherwiee in the moneys te: 
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be paid to the plaintiff companies and it, Andem upon the 
settlement, that the eolicitora representing them would be 
unable to ourry out treiy ogressents of nettlement, and 
honoe deponsnt deemed if wise and insteted that his 
attorneys should obtain formal rritten contracts of set- 
tlemont and that some earnent monsy should be paid to 
bind the bargain, Such contracts were entered into on 

the Sra day of April, 1909, and copies thoreof have bem 
annexed to the anawerin; affidavite upon this motion 
By these contracts the parties agreed, as more partioularly 
appears therein, that the settlencnt should take place on 
or before 6:00 P.M, of April 9th, This date vas 
eelucted as afferding the attorneys a reasonable time in 
which to prepare the neceasary papers with which to gon- 
elude the settlement, On thiu s¢ttlesent the flew York 
Phonograph Tompany, Wr. Andem and their counsel ubsolute= 
ly vefueed to deliver any papera until the wonsys were 
paid over, and deponent admits that he was equally unwille 
ing to pay any moneys until the papers were approved by 
his counsel and delivered to himj hones the closing of 


the settlowest agreements required the sioultaneous dew 


livery of the general releases and other papers and the 


paymont of the moneyo. _ Seponent's segular depositary was 
a bank in Yewark, New Jerney, where the moneys to bo paid 
op the settlement.wore deposited, When counsel had 
nelected April 29th au the time for clesing, they were 
unaware that the 9th of Avril was a legal holiday in the 


State of New Jorsey, and chen deponent infermed them of 


this fact on the morning of the uth of April, the prepare 
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ation of the papers was rushed in an effort to close the 
transaction before the holiday and thereby avoid, if 
possible, repudiation by the plaintiff of its agreement a 
to aatttes Deponent made arrangements with the Pank to { 
keep open until all the parties could complete the 
papers and get out to Newark, which happened shortly 13 
before midnight ef the 8th of April. 

In making this settlement deponent paid out for 
the account of the New York Phonograph Company $150,000, 00, - 
in three checke for the respective sums 


of $106,138 60, $20,000 and $23,861.40; and 





in making the settlement as to the interest 


of Mr. Andem, individually and as represeni- \ 





ing the other local phonograph companies, 
Yr. Andem was limited in effecting such 
settlement by his powers of attorney 

as follows! He could not settle the 


New England Phonograph Company case for less 








than %10,000; he could not settle the 
State Phonograph Company of Illinois case te 
for less than $20,000; he could not settle {| alas 


the Ninnesota Phonograph Company case for 





less than $20,000; he could not setile the 
Missouri Phonograph Company case for less 
than "40,900; and he could not settle 


the New York Phonograph Company case for 


less than 710,000, As to the Ohio Phonograph 


Carried forward, $250, 000, 00) 
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Brought forward $150,004 00 
Company, the Wisconain Phonograph Company 
and the Kansas Phonegraph Company cases 
Mr. Andem's contract gave him authority to 
settle for such sum as, under the advice 
of counsel, ne might eee fit; hence, in 
completing the cettlemont, deponent paid out 
for the account of James 7. Andem, in= 
dividually and for the account of the 


aboveementioned local phonograph companion, 


the following checks: 


$14,076. 35 
$7,600, 00 
6,000, 00 
2,250, 00 
12,500, 00 
38,770, 47 
20,000, 90 
4,212.04 
67,242, 18 
67,242.19 
103, 89 
20588 


$270,000, 00 


¥arnest money, 6,000, 00 275,000. 00 


Total, $425,000.00 


In addition to the foregoing sums, and abso~ 
lutely separate and apart therefrom, deponent paid Touis 
Hicks the sum of $50,000, 

On makin the aforesaid payments, dgponent 
received goneral releases and consents to the discontinu- 
anee of all litigations now pending, a8 hereinbefore set 


forth, and consenty to the cancellation of a11 bonds and 


1 a NEY eR map 
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the vacation of all deorses and injunctions therein, 
including the suits wherein Mr, "Nyman has appeared as 
attorney of reoord for the plaintiff which are now ponding 
in the Supreme Court fer Westchester County, 

In effecting this acttlenent asponent had no 
other desive than to make as fair a settlement to all 
interested as the circumstances would permit, and when 
deponent was informed that Vr. Hyman aXone stood out for 
what deponent believed to be an extravagant sum, deponent 
took every reasonable precaution not inconsistent with 
the safety and rights of the parties for whom he was 
acting to get Yr, ‘Syman to take & reasonable cum for 


his intoreost, 


ak Ps Bry 


Sworn to before me thie ) 
2 
29th day of April, 190% ) 


Mica H, Clow 
“) a : a 














